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A. Introduction 

Appellant King Count Public Hospital District No. 2 files this 

supplemental brief regarding t e applicability of CR 23.21 to Washington 

State Nurses Ass 'n v. King C unty Pub. Hasp. Dist. No. 2, King County 

Superior Court No. 10-2-3289 -3 SEA ("the WSNA lawsuit"), pursuant to 

the Court's request at oral arg ent on June 6, 2013 and its June 20, 2013 

notation ruling. 

CR 23.2 is wholly inap licable to the WSNA lawsuit. WSNA filed 

its action based on Washingto 's longstanding recognition of jural status 

for associations to bring claim on behalf of their members, not CR 23 .2. 

That WSNA might have also ad access to Washington courts under CR 

23.2 does not require it to hav done so. CR 23.2 "class status" is not self-

effecting. As with class acti ns under CR 23 generally, a court must 

approve a putative CR 23.2 cla s. Absent certification, there is no class. 

There was neither mot on nor order to approve a class under CR 

23.2, so the rule's requiremen of court approval of settlement of "class 

claims" applies to neither WS A's settlement of its own claims nor the 

individual settlements and rel ases executed by RNs. Even if CR 23.2 

status had been sought, the ind vidual RNs were free to settle their claims 

1 The text of CR 23.2 is provide in the Appendix to this Supplemental Brief at App. 
2, along with other non-case authoriti s cited herein. 
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before certification. The u derlying purpose of court approval of 

settlement of "class claims" as not implicated by WSNA's settlement. 

There were no "absent" parti s whose rights were affected by any of the 

settlements; only those who ctually, affirmatively agreed to settle their 

particular claims are bound. The WSNA's settlement and the RNs' 

individual settlements with the District are all valid and binding. 

B. Rule 23.2 was a opted to provide jural status to 
unincorporated asso iations that could otherwise be barred 
from seeking court re ress of wrongs. 

Under the ancient la , unincorporated associations had no jural 

status. They could neither sue or be sued in their own capacity. See, e.g., 

United Mine Workers v. Cora ado Coal Co., 259 U.S. 344, 385-86, 42 S. 

Ct. 570, 66 L. Ed. 975 (1922); Brown v. United States, 276 U.S. 134, 141, 

48 S. Ct. 288, 72 L. Ed. 500 (1 28). 

With the rise of large- cale unincorporated associations in the 201
h 

century, both the legislativ and judicial branches sought ways to 

streamline litigation and onfer jural status on unincorporated 

associations. Federal law con erred jural status for anti-trust claims. See 

United Mine Workers, 259 U .. at 391-92. Unions could bring and defend 

claims brought under federall bor statutes. See Textile Workers Union of 

Am. v. Lincoln Mills of Ala., 3 3 U.S. 448, 77 S. Ct. 912, 1 L. Ed. 2d 972 

(1957). Although courts also r cognized a limited ability of associations to 
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bring or defend certain fed al claims, the broader issues regarding 

associations' jural status rema·ned unresolved and were left to the states. 

Busby v. Elec. Uti!. Emp. Uni n, 323 U.S. 72, 73-75, 65 S. Ct. 142, 89 L. 

Ed. 78 (1944) (discussing Rule 17(b))_2 

Before the 1966 adopti n of Federal Rule of Civil Procedure 23.2, 

Rule 23 as then written gove ed class actions by or against members of 

unincorporated associations. Tunstall v. Brotherhood of Locomotive 

Firemen & Enginemen, 148 F.2d 403 (4th Cir. 1945).3 Rule 23 was 

completely rewritten in 1966, ith Rule 23.2 added to "deal[] separately" 

with actions "brought by or gainst the members of an unincorporated 

association as a class." Notes o Advisory Committee on Rules- 1966, 28 

U.S.C. App. at 150 (App. 3). ashington adopted its identical version of 

Rule 23.2 the next year. 

C. CR 23.2 is but one o three independent, alternative methods 
for an unincorporat d association to sue or be sued in a 
Washington court. 

Under both federal and state law, "[a]n unincorporated association 

may sue or be sued in one oft ee ways: (1) by treating the association as 

2 Rule 17(b) provided that "capa ity to sue or be sued shall be determined by the law 
of the state in which the district ourt is held; except that a partnership or other 
unincorporated association, which ha no such capacity by the law of such state, may sue 
or be sued in its common name for th purpose of enforcing for or against it a substantive 
right existing under the Constitution r laws of the United States." 323 U.S. at 73. 

3 The Tunstall court noted that ules 17(b) and 23 "provide alternative methods of 
bringing unincorporated associations nto court." 148 F.2d at 405. 
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an entity in itself, legally capa le of suing or being sued; (2) by joining all 

members of the association as arties, or (3) by allowing the use of a class 

action." KARL B. TEGLAND, 3 WASHINGTON PRACTICE: RULES PRACTICE 

575 (61
h ed. 2013) (App. 7); ee also CHARLES A. WRIGHT, ARTHUR R. 

MILLER & MARY K. KANE, 7C FEDERAL PRACTICE AND PROCEDURE 

§ 1861 at 241-43 (2007) (App. 12- App. 14). Rule 23.2, whose purpose is 

"to recognize and authorize t third option, . . . has no effect upon the 

other two options, which may or may not be preferable to a class action, 

depending on the circumstance ." TEGLAND at 575 (App. 7). 

Washington courts ave long recognized unincorporated 

associations' right to sue and b sued as jural entities. See, e.g., Int '1 Ass 'n 

of Firefighters v. Spokane Air arts, 146 Wn.2d 207, 45 P.3d 186 (2002) 

(unincorporated association m y bring suit for damages on behalf of its 

members under certain circum tances); Loveless v. Yantis, 82 Wn.2d 754, 

513 P .2d 1023 (1973) ( unin orporated association may represent its 

members in a proceeding fo judicial review); Labonite v. Cannery 

Workers' & Farm Laborers' nion, 197 Wash. 543, 86 P.2d 189 (1938) 

(judgment against an unincorp rated association). Both Spokane Airports 

and Loveless were decided a er the adoption of CR 23.2, but neither 

requires an unincorporated ass ciation to proceed under CR 23.2. 
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The second method, j ining all members of an unincorporated 

association, is based on "the aditional conception of an unincorporated 

organization as a group of ind viduals voluntarily associating in a manner 

that may create common right and liabilities." WRIGHT, MILLER & KANE 

at 242 (App. 13); see, e.g., Ri s v. Angel, 131 Wn.2d 612, 934 P.2d 669 

(1997) (suit against all in ividual members of an unincorporated 

homeowners association). 

While there are no repo ed Washington cases interpreting the third 

method, a CR 23.2 class actio , federal courts have repeatedly interpreted 

its federal equivalent. They "formly hold that a class proceeding under 

Rule 23.2 is a non-exclusive ethod for unincorporated associations to 

litigate. See, e.g., Curley v. Br gnoli, Curley & Roberts Assocs., 915 F.2d 

81, 87 (2"d Cir. 1990); White v. Local 942, Laborers Int'l Union, 688 F.2d 

850 (9th Cir. 1982) ("Rule 2 .2 provides a supplementary method for 

unincorporated associations to itigate, not an exclusive method."). 

In fact, most federal urts hold that Rule 23.2 exists solely to 

provide jural capacity where one exists under state law, and thus is not 

available in states where unin orporated associations have such capacity. 

See Northbrook Excess & Sur Ius Ins. Co. v. Medical Malpractice Joint 

Underwriting Ass 'n, 900 F.2d 476, 478-79 (1st Cir. 1990) ("[W]here an 

association has jural status un er state law, the rule does not come into 
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play."); Patrician Towers ers, Inc. v. Fairchild, 513 F.2d 216, 220 

(4th Cir. 1975); WRIGHT, MILL R & KANE at 251-54 (App. 22- App. 25). 

Under this majority position WSNA members could not maintain a 

lawsuit under CR 23.2 becaus WSNA has jural status under Washington 

law. Other courts, however, t e a broader view of Rule 23.2, concluding 

nal means of proceeding against an 

unincorporated association, w ether or not state law provides for an action 

against the entity itself. See C rley, 915 F.2d at 87; Kerney v. Ft. Griffin 

Fandangle Ass'n, 624 F.2d 71 , 719-20 (5th Cir. 1980).4 This federal court 

division is immaterial to the p esent case because, as discussed below, no 

WSNA members were parties o its lawsuit or invoked CR 23.2. 

D. CR 23.2 does not app y to the WSNA action and is no basis to 
invalidate the indivi ual settlements of claims between the 
District and the RNs. 

There is no dispute t at WSNA chose to sue the District as an 

entity in itself. CP 607-08. It med none of its members as representative 

plaintiffs, an express requirem nt to proceedings under CR 23.2. CP 607; 

see also DAVID E. BRES IN, 9A WASHINGTON PRACTICE: CIVIL 

PROCEDURE FORMS AND COM ENTARY § 23.2.21 at 248-50 (3rd ed. 2000) 

(App. 30 - App. 32) (pr viding sample form for complaint by 

4 Federal courts are also divide over whether class actions under Rule 23.2 must 
meet all of the certification requirem nts of Rule 23. See, e.g., WRIGHT, MILLER & KANE 

at 249-51 (App. 20 - App. 22). 
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unincorporated association u der CR 23.2). Unanimous legal authority 

rejects the proposition that be ause WSNA could have filed its lawsuit as 

a class action by naming so e of its members as representatives of the 

class, it was required to do so. Simply put, CR 23.2 does not apply to the 

WSNA lawsuit and court app oval of the settlement under CR 23(e) was 

not required. 

No class certification nder CR 23.2 was ever sought. Regardless 

of how the federal courts ave resolved the applicability of all the 

requirements of Rule 23 to Ru e 23.2 class actions, all recognize that Rule 

23.2 is not self-effecting. A p rty must request and a court must certify a 

Rule 23.2 class. Compare Cu ley 915 F.2d at 85 ("The language of rule 

23.2 specifies only one prere uisite to class treatment, fair and adequate 

representation.") with Suche , Inc. v. Central Aguirre Sugar Co., 52 

F.R.D. 348, 350-51 1971) (requiring satisfaction of all 

requirements of Rule 23 befi re certifying a Rule 23.2 class); see also 

Sembach v. McMahon Co/leg, Inc., 86 F.R.D. 188, 189-90 (S.D. Tex. 

1980); Mgmt. Television Sys. v Nat'/ Football League, 52 F.R.D. 162, 164 

(E.D. Pa. 1971). Absent certifi ation, there was never a CR 23.2 class or a 

class claim. 
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E. Even if the WSNA Ia suit were brought under CR 23.2, the 
requirement for cour approval of a class settlement does not 
affect the binding nat re of the settlements between the parties 
to the agreements, inc uding WSNA and the 1,157 RNs. 

Judicial approval of a lass action settlement does not affect the 

legality or enforceability of th settlement agreement between the parties 

to the agreement. Ehrheart v. erizon Wireless, 609 F.3d 590, 593 (3rd Cir. 

2010) ("The requirement that district court review and approve a class 

action settlement before it bi ds all class members does not affect the 

binding nature of the parties' underlying agreement."). The purpose of 

Rule 23(e) is to "guard[] t e claims and rights of the absent class 

members." /d. Here, the sett ement agreement bound no one but the 

District, WSNA, and those RNs who ratified the agreement by 

independently and individuall settling any rest break claims they may 

have had. Nat'! Bank of Com erce v. Thomsen, 80 Wn.2d 406, 413, 495 

P.2d 332 (1972). The 1,157 s who chose to individually settle with the 

District were not "absent class members" needing the protection provided 

by CR 23(e). 

The RNs, who were no members of a certified class, were free to 

settle rest break claims. Chris ensen v. Kiewit-Murdock Inv. Corp., 815 

F .2d 206, 213 (2nd Cir. 1987) ( '[P]rior to class certification, defendants do 

not violate Rule 23(e) by neg tiating settlements with potential members 
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of a class."). As Rule 23.2 e pressly incorporates Rule 23(e), before a 

Rule 23.2 class is certified, t individual nurses remained free to settle 

their individual claims. 

F. Conclusion 

CR 23.2 doesn't apply o the WSNA lawsuit. No WSNA members 

were parties to the lawsuit. WSNA did not seek or obtain class 

certification under CR 23.2. In tead, WSNA sued the District as an entity 

in itself. 

The subsequent settle ents between WSNA and the District and 

between the individual RNs an the District did not require court approval 

under CR 23.2. This Court hould reverse the trial court's collateral 

invalidation of the WSNA se lement and the 1,157 settlements between 

RN s and the District, and gra t the balance of the relief requested in the 

appeal. 

Respectfully submitted his 1st day of July, 2013 

IVENGOOD, FITZGERALD 
& ALSKOG, PLLC 
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Civil Rule 23.2 ACTIONS RELATING 
TOUNI CORPORATED 

AS OCIATIONS 

An action brought by or against the members of an 
unincorporated associati n as a class by naming certain 
members as representativ parties may be maintained only if it 
appears that the represent ive parties will fairly and adequately 
protect the interests of th association and its members. In the 
conduct of the action the court may make appropriate orders 
corresponding with thos described in rule 23( d), and the 
procedure for dismissal r compromise of the action shall 
correspond with that provi ed in rule 23( e). 

App. 2 



Rule 23.2 TITLE 28, APPE~"DIX RULES OF CIVIL PROCEDURE Page 150 

lng the powel' to dete1·mlne the COUl'&e or the 1'0-
oeedings and l'ell.Uh'<> that <UlY appropriate notio be 
gl\•en to sha1•eholders Ol' memhe1·s. 

N<Y!'ES OF ADVISORY COMlllfiTE!l ON Rt"Lffi.-198 
AMENDMENT 

The amendments 11re technical. No substll th·e 
chnngelslntended. 

Rule 23.2. Actions Relating to Unincorpor led 
Associations 

An n.ction b1·ought by OI' n.,"'ll.inst the mem 
of an unincorporated n.ssociation na a cl. 
naming ce1•t.ain membe1·s na I'epresent.ative 
ties mn.y be maintained only if it n.pJ>ero·s 
the l'ePl'esent.ative l>M·ties will fairly and le
qun.tely protect the inte1·ests of the n.ssocia. ion 
a.nd its membe!'S. In the conduct of the ac ion 
the couJ•t mn.y mn.ke a.ppl'OPl'ia.te orde1•s 
responding with those desc1•ibed in Rule (tl), 
n.nd the Pl'OCedUl'e fOl' dismi8Sl1.1 01' compl'OI ise 
of the action shall coi'I'espond with t.hat 
videtl in Rule 23(e). 

(As n.ddell Feb. 28, 1966, eff . .July 1, 1966.) 

NOTES OF ADVISORY COMlllfiTE!l ON RIJ"Lffi.-196 

Although nn notion by or ngnlnst rePl·esentlltlv s or 
the membership or an unlncol'POl'nted nasocintlo has 
often been viewed ns a ciBBII nctlon, the renl Ol' 11ain 
pm·pose or thlB characterization haa been to give " ntl
ty treatment" to tile aasociation when fol' formru rea
sana It ctulnot sue Ol' be sued as ll jm·al pe1•son del' 
Rule 17(b). See Loulsell & Hazard, Pl"adina a11d P ·occ
dltr": Slate and F"d"ml 718 (1962); 3 Moore's F"d"ral me
fie.,, pru•, 23.08 (2d ed. 1963); Sto1·y, J. In IV!!!l v. Ra1 da/1, 
29 Fed.CM. 718, 722-23, No. 17,424 (C.C.D.R.I. 1820); and, 
fo1• exnmples, Gibbs v. Buck, 307 U.S. 66 (1939); 1'111 s(al/ 
v. Brolll"r1wod of /,ocomoliL•e F. & E., 148 F.2d 403 (4th 
Ch·. 1945); Os/.:oian v. Ca 1111~1. 269 F.2d 311 (1st Cb·. 959). 
Rule 23.2 derus sepamtely with these actions, l'efe l'ing 
whe1•e llPPl'OPl'late to Rule 23. 

Rule 24. Intervention 

(a) INTElRVENTION OF RIGHT. UllOU t.imely a pli
cn.tion anyone shall be pe1·mittell to interve e in 
n.n n.ction: (1) when a st-atute of the U t.ed 
S ta.tes confei's a.n uncondi tiona.! right to i ter
vene: 01' (2) wl1en the l1.llJ>licn.nt cln.ims an i tei•
est l'eln.ting to the Pl'Opel'ty Ol' trn.nsa.c ion 
which is the subject of t.he action aml the a pli
cant is so situated tha.t the disposition of th ac
tion mn.y nan. l>I'actical matter imllail' Ol' im ede 
t.he applicant's ability to I>l"Otect t.ha.t inte est, 
unleBB the a.pplica.nt's inte1•est is n.dequat.ely rep
resented by existing pn.rties. 

(b) PElRMISSIVEl INTERVElNTION. Upon t.imel. ap
plication auyone may be l>BI'rnitt.ell to inte1• ene 
in an n.ction: (1) when a stn.tute of t.he U ited 
Sta.tes confeJ•s a contlitional right to inte1•v ne; 
or (2) when an l1.J>plica.n t's cla.lm Ol' defense and 
the ma.in action ltave a. question of law or fa tin 
common. When a I>ai'tY to an action relie for 
ground of claim OI' defense upon any st.atut or 
executive orde1• n.dministe1·ed by a fedei'l1. Ol' 
stn.te gove1•nment.al office!' Ol' n.gency or pon 
any l'egulation, ordei', requh•eJnent, 01' n. l'ee
ment is.'3ued or made J>Ul'sua.nt to the stn.tu or 
executive order, tlte officer OI' agency UJ>on t me
ly application may be permitted t.o interve e in 
the action. In exe1•cising its disc1·etion the c urt 
shall consider whether the int-ervention will un
duly tleln.y Ol' l>I'eiudice the a.djudicn.tion o the 
rights of tlle original pai•t.ies. 

(C) PROCEDURE. A }>ereon desiring to int-ervene 
shall serve n. motion to intervene upon t.he par
t.ies na providetl in Rule 5. The motion sha.ll 
stn.te the grounds the1•efor n.nd shall be n.ccom
pn.nied by a. I>leadiug setting forth t-he claim or 
defense foi' which intervention is sought. The 
s.1.me procedure sha.ll be followetl when a st.1.tute 
of the Unit.ed Stn.tes gives a right to intervene. 
When the constitutionality of ann.ct of Congrees 
affecting the public inte1•est is drn.wn in ques
tion in a.ny action in which the Unit-ed Stn.tes OI' 
an officer, agency, Ol' employee thereof Is not n. 
l>ll.I'ty, the com·t shall not.ify t.he Attol'lley Gen
eral of t.he United St-ates as PI'ovitled in Title 28, 
U.S.C., §2403. When the const.itut.ionality of n.uy 
st.1.tute of a St.1.te affecting the public int.erest is 
drn.wn in question in a.uy act.ion in which t.hn.t 
St.1.te OI' a.ny agency, officer, ot• employee thei·e
of is not a Ila.I·t.y, the cou1·t shn.ll notifY t.he at
t.oJ•ney genel'nl of t.he St-ate a.s lll'Ovidetl in Title 
28, U.S.C. §2403. A party cltn.llenging the con
stitutionality of legisln.tion should ca.ll the n.t
tention of the cou1·t to its consequential duty, 
but failure to do so is not a. wn.ivel' of a.uy con
stitut.ionn.li•ight otherwise timely asserted. 

(As n.mended Dec. 27, 1946, eff. Ma.r. 19, 1948; Dec. 
29, 1948, eff. Oct. 20, 1949; .Ja.n. 21, 1963, eff . .July 
1, 1963; Feb. 28, 1966, eff . .July 1, 1966; Mar. 2, 1987, 
eff. Aug. 1, 1987: Al>I'. 30, 1991, eff. Dec. 1. 1991.) 

NOTES OF ADVISORY COMl\lfiTE!l ON RULffi-1937 

The right to lnte1·vene given by the following ttnd 
slmlllll' stlltutes Is Pl"esel·ved, but the procedru·e fo1• its 
ttssert;ion Is govet·ned by this rule: 

U.S.C .. Title 28: 
§45n [now 2323] (Speclru attorneys; pm·ticiptttion by 

Interstate Commerce Conuuiaslon: lnte•·ven
tlon) (in certllln cases undet• interstate com
merce laws) 

§ 48 [now 2322] (Suits to be ttgninst United States: 
lnte•·ventlon by United Stlltes) 

§401 [now 2403] (lnte1·ventlon by United Stat-es; con
stitutiona!lty of Fedeml stlltute) 

u.s.a., Title 40: 
§ 276tt-2(b) [now 3144] (Bond a of contrnctora fo1• public 

bulldlngg Ol' wo1·kB; rights of persons furnishing 
labor ttnd matel'lnls). 

Compare witl1 tlte lnst sentence of [fom1e1·] Equity 
Rule 37 (Pttrtles Genel•ttl!y-lntet•ventlon). Thla rule 
amplifies and •·estates the p1·esent federal practice at 
ln1v and in e11uity. Fo1• the practice in admh'nlty see 
Admlmlty Rules 34 <How Third Pm·ty :\fay Intervene) 
and 42 (Claims Against Proceeds In Reglst1·y). See gen
erruly :\foore ru1d Lev!, F"d~rallnl!!rt'"lllion: 11'111! Rig111 
to fn(l!n•Ma nnd R!!orgmlfzalion (1936), 45 Yttle L.J. 565, 
Unde1' the codes two types of lntet•vention nre p1·ovlded, 
one for the recovery or specific renl o1• pet·sonru Pl'OP
el·ty (2 Olllo Gen.Code Ann. (Pnge, 1926) §11263; 
\Vyo.Rev.Stllt.Ann. (Courtright, 1931) §811-522), and the 
othe1• ttllowing lntel'Ventlon gene1•ruly when the appll
cnnt has nn lnte1·est in the matter in lltlgatiou (1 
Colo.Stllt.Ann. (1935) Code Clv.P•·oc. §22: Ln.Code Pt•act. 
()Jttrt, 1932) Arts. 389-J94; Utllh Rev.Stnt.Ann. (1933) 
§ 104-3-24). Tl1e English Intervention pmctice is based 
upon various rules ttnd decisions and fnlla into the two 
cntegol'ies of nbsolute l'ight nnd dlscretlonm·y right. 
Fo1• the absolute right see English Rules Unde1• the Ju
dlcatru·e Act (The Annual Pl.·ttctlce, 1037) 0. 12, 1'. 24 (ad
mlrttlty), 1·. 25 (lnnd), t'. 23 (ln·obnte); 0. 57, 1'. 12 (execu
tion); J. A. (1925) §§181, 182, 183(2) (divo•·ce); /n ra Mofro
po/ilan Amalgclllln(!!d Esltl(t•s, Ltd., (1912) 2 Ch. 497 (re
ceinrship); Wilson 11. Cllurcll, 9 Ch.D. 552 (1878) (t·ep
resent.ntive nctlou). For the discretionnry right see 0. 

pp. 3 



WASH NGTON 
PRACTIC SERIES™ 

Vol 

RULES 

SIXTH EDITION 

By 
KARL B TEGLAND 

Attor y at Law 
Mill Cree , Washington 

P TIV. 
RULES FOR S PERIOR COURT 

(C 1-37) 

Mat #41400605 

.·::.:·. 
···-~::.:: .. 
:::(("·i:":':~ THOMSON REUTERS~ 
-.:::i~·r:··:~: ..... 

For Customer Ass stance Calll-800-328-4880 

pp. 4 



© 20 3 Thomson Reuters 

No part of this book may be repro uced or transmitted in any form or by any means, 
electronic or mechanical, including hotocopying, recording, or by any information storage 
and retrieval system, without prior ermission in writing from the publisher. 

Co1pus Juris Secundum; Federal R porter; Federal Rules Decisions; Federal Supplement; 
United States Code Annotated; US 1\; Westlaw; West's; West's Supreme 'Court Reporter; 
and Wright & Mille1~ Federal Prac 'ce and Procedure are registered trademarks of West 
Publishing Corp. in the U.S. Patent and Trademark Office. 

KeyCite is a registered trademark o West Publishing Corp. 

This publication was created to provide you with accurate and authoritative in
formation concerning the subje matter covered; however, this publication was 
not necessarily prepared by p rsons licensed to practice law in a particular 
jurisdiction. The publisher is ot engaged in rendering legal or other profes
sional advice and this public tion is not a substitute for the advice of an 
attorney. If you require legal o other expert advice, you should seek the ser
vices of a competent attorney o other professional. 

pp. 5 



CR 23.1 

ful plaintiff in a stockhold 
tive action, but to warrant 
lowance, the action ust be 
prosecuted, not only nomi ally, but 
actually, in the corporatio 's behalf. 
Leppaluoto v. Eggleston, 57 Wash. 2d 
393, 357 P.2d 725 (1960) .. 

In minority stockholders' erivative 
action, where proposed co promise 
settlement between corpor tion and 
other defendants had been atified by 
the trial court and minority tockhold
ers appealed, minority sto kholders' 
application for expenses and ttorney's 
fees was premature, and t ial court 
propel'ly decreed that such expenses 
and fees, if any, would be xed after 
the remittitur was hand d down. 
Goodwin v. Castleton, 19 ash. 2d 
748, 144 P.2d 725, 150 A L.R. 859 
(1944). 

Pledgee of majority ofshar sin close 
corporation who brought sh reholder 
derivative suit to void sal of real 
property indirectly owned by close 
corporation was not entitl d to at
torney fees on "common fu d" basis, 
where pledgee was only pe son who 
benefitted from voidance f deed. 
Gustafson v. Gustafson, 47 sh. App. 
272, 734 P.2d 949 (Div. 119 7). 

An award of attorney's ees and 
costs to a successful plai tiff in a 
shareholder derivative actio , though 
within trial court's discretion must be 
based upon a contract, st tute, or 
recognized ground in equit and is 
warranted only if action w s prose
cuted nominally, and actual} , in cor
poration's behalf. Interlalce P rsche & 
Audi, Inc. v. Bucholz, 45 W a h. App. 
502, 728 P.2d 597, Blue Sk L. Rep. 
(CCH) P 72463 (Div. 11986). 

RuLEs PRACTICE 

Minority shareholder could recover 
his attorney's fees from corporation 
based upon his having created a fund 
of judgment proceeds for benefit of 
corporation as well as himself and as 
having conferred on ascertainable 
class of corporate stockholders a sub
stantial benefit by preventing majority 
shareholder's continued misuse of 
corporate assets. Interlake Porsche & 
Audi, .Inc. v. Bucholz, 45 Wash. App. 
502, 728 P.2d 597, Blue Sky L. Rep. 
(CCH) P 72463 (Div. 11986). 

Duty of corporation seeking to re
cover indemnification from majority 
shareholder for attorney's fees 
awarded to minority shareholder out 
of common fund was not independent 
of and separate from majority share
holder's fiduciary duty, the breach of 
which was basis for the damage award; 
and, hence, was not a basis on which 
corporation could obtain 
indemnification. Interlake Porsche & 
Audi, Inc. v. Bucholz, 45 Wash. App. 
502, 728 P.2d 597, Blue Sky L. Rep. 
(CCH) P 72463 (Div. 11986). 

17.Review 

Whether requirement that share
holders demand corporation sue before 
suing derivatively is excused is within 
trial court's discretion, and trial court's 
determination of whether demand 
requirements are excused will only be 
reversed for manifest abuse of 
discretion. Haberman v. Washington 
Public Power Supply System, 109 
Wash. 2d 107, 744 P.2.;!1032, Blue Sky 
L. Rep. (CCH) P 72~62 (1987), opinion 
amended on other grounds, 109 Wash. 
2d 107, 750 P.2d 254 (1988). 

CR 23.2. A TIONS RELATING TO 
tJNINCORP RATEn ASSOCIATIONS 

An action brqught by r against the members of an unincorpo- . 
rated association as a cl ss by naming certain members as repre
sentative parties may b maintained only if it appears that the 
representative parties ill fairly and adequately protect the 
interests of the associat on and its members. In the conduct of 
the action the court may make appropriate orders con·esponding 
with those described in rule 23(d), and the procedure for dis-

574 
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SUPERIOR CouRT Crvrr.. RuLEs CR 23.2 

missal or compromise of the ac ion shall correspond with that 
provided in rule 23(e). 

AUTHOR'S 
1. In general 
2. Class actions under CR 23.2 
3. Suits by or against associatio as entity 
4. Suits by or against all indivi ual members 
5. Local rules, forms 
6. History of CR 23.2 

1. In general 
An unincorporated associatio may sue or be sued in one of 

three ways: (1) by treating the ssociation as an entity in itself, 
legally capable of suing or bein sued; (2) by joining all members 
of the association as parties, or 3) by allowing the use of a class 
action. The purpose of CR 23.2 s to recognize and authorize the 
third option-a class action. Th rule has no effect upon the other 
two pptions, which may or ma not be preferable to a class ac
tion, depending on the circu stances. Wright and Miller's 
Federal Practice and Procedure, Civil§ 1861. 

In choosing among the three options, practical considerations 
such as serVice of process and v ue should be taken into account. 
In addition, the enforcement of judgment against an unincorpo
rated association may be affecte by the method by which the as
sociation is sued. For example the applicable substantive law 
may differentiate between the ailability of the assets of the as
sociation and the assets of its i dividual members for purposes of 
satisfying the judgment depen ing upon whether the members 
are joined, they are sued as a lass, or the association is before 
the court as an entity. Wright nd Miller's Federal Practice and 
Procedure, Civil§ 1861. 

Federal rule compared. C 23.2 is substantially the same as 
the corresponding federal rul . Thus, federal case law may be 
helpful in resolving issues tha have not been addressed in the 
Washington case law. The fed ral case law interpreting Fed. R. 
Civ. P. 23.1 is discussed in det il in Wright and Miller's Federal 
Practice and Procedure, Civil§ 1861. 

For a convenient one-volu:rne analysis of cases interpreting the 
Federal Rules of Civil Proced re, see Baicker-McKee, Janssen, 
and Corr Federal Civil Rules andbook (republished annually). 

2. Class actions under CR 2 .2 
As mentioned, CR 23.2 allow an unincorporated association to 

sue or be sued in a class actio . The rule does not define "unin
corporated association," leavin at least some doubt about what · · 
sorts of organizations may em loy the class action option urider 

575 
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CR 23.2. It has been sugg sted that at minimum, "an organiza
tion that seeks to sue or be sued under Rule 23.2 must have 
control over its members, at least with regard to the sphere of 
activity involved in the · ssues being litigated." Wright and 
Miller's Federal Practice a d Procedure, Civil § 1861. 

To date, Washington h s no reported cases interpreting the 
rule. Surprisingly, the fed ral courts have never fully settled the 
question of whether the sual requirements for a class action 
(numerosity, commonality, and typicality) apply under CR 23.2. 
By mentioning only a four h requirement-fair representation
the rule seems to imply th t the other three requirements do not 
apply. At least some feder I courts, however, have held that all 
four requirements apply nder CR 23.2. Wright and Miller's 
Federal Practice and Proce ure, Civil § 1861. 

In any event, CR 23.2 ex ressly allows the court to enter orders 
regulating the class action ursuant to CR 23(d), and incorporates 
by reference the settlemen provisions in CR 23(e). 

3. Suits by or against as ociation as entity 
In Washington, the cas law also allows what was described 

above as the first option allowing the association to sue or be 
sued in its own right. Lov less v. Yantis, 82 Wash. 2d 754, 513 
P.2d 1023 (1973) (associati n of property owners whose members 
are injured may represe those members in proceedings for 
judicial review); La"bonite . Cannery Workers' and Farm Labor
ers' Union, 197 Wash. 543 86 P.2d 189 (1938) (unincorporated 
associations can be sued, a d judgments against them are valid); 
State ex rei. Cannery Wor ers & Farm Laborers Union, Local 7 
v. Superior Court for Kin County, 30 Wash. 2d 697, 193 P.2d 
362 (1948) (a part of a nu erous body of members of an unincor
porated association may br ng an action in equity as representa
tives of all members and o cers of such association to enforce a 
common benefit in behalf o all). 

The usual requirements, such as standing, must of course be 
satisfied. See, e.g~, Seattle Professional Photographers Ass'n v. 
Sears Roebuck Co., 9 Wash. App. 656, 513 P.2d 840, 1973-2 Trade 
Cas. (CCH) ~ 74742 (Div. 1 1973) (photographers' association 
had standing to maintain ction against defendants who alleg
edly sold photographic pro ucts including color portraits at less 
than cost). 

This approach is not add essed by CR 23.2 but, as a practical 
matter, is used more often than a class action pursuant to CR 
23.2. 

4. Suits by or against all ndividual members 
What was described abo e as the second option-joining all 

members-presumably re ains available in W ;:tshington. This 
. approach is widely regarde as satisfying all requirements of due 
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process." See Wright and Miller's Fe eral Practice and Procedure, 
Civil § 1861. 

This appr.oach is not addressed y CR 23.2. If the association 
has a large number of members, · oining all members may be 
impracticable. 

5. Local rules, forms 
Counsel should be alert to t e possibility of local rules 

supplementing CR 23.1. Local rule are readily available from a 
number of sources (see commenta1 following CR 83) and should 
be consulted as necessary. 

Forms for· use in connection wit CR 23.2 a:re readily available 
in another volume of Washingt n Practice. See Breskin, 9A 
Washington Practice: Civil Proce ure Forms and Commentary 
§§ 23.2.1 et seq. (3d ed.). Publish d forms should, of course, be 
adjusted to comply with any local equirerilents. 

6. History of CR 23.2 
CR 23.2 was adopted in 1967 as art of the original Civil Rules 

for Supm·ior Court. The rule has n ver been amended. 

(a) Intervention of Right. U on timely application anyone 
shall be permitted to intervene i an action: (1) when a statute 
confers an unconditional right to "ntervene; or (2) when the ap
plicant claims an interest relatin to the property or transaction 
which is the subject of the action and he is so situated that the 
P.isposition of the action may as a practical matter impair or 
impede his ability to protect that interest, unless the applicant's 
interest is adequately represente by existing parties. 

(b) ,Permissive Interventi n. Upon timely application, 
anyone may be permitted to inte ene ~n an action: 

(1) When a statute confers a conditional right to intervene; 
or 

(2) When an applicant's clai or defense and the main action 
have a question of law or fact i common. ·When a party to an 
action relies for ground of cla:i or defense upon any statute or 
executive order administered b a federal or state governmental 
officer or agency or upon any egulation, order, requirements, 
or agreement issued or made p suant to the statute or execu
tive order, the officer or agency upon timely application may be 
permitted to intervene in the a tion. In exercising its discretion 
the court shall consider whe~l r the intervention will unduly 
delay or prejudice the adjudica ion of the rights of the original 
parties. 
(c) Procedure. A person des ring to intervene shall serve a 

motion to intervene upon all th parties as provided iJ?. rule 5. 

577 
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RULE 23.2 AC IONS RELATING TO 
UNJN(;ORPO TED ASSOCIATIONS 

§ 1861 ,A.~tions Relating o Unincorporated .. Associations 

Text of Rule 23.2 
This rule applies to an action brought by or against the 

members ·~r ari unincorpor ted'association as a class by nam
ing certain members as epresentative parties. The action 
may be maintained only i ·it appears ·tqaj V~oge parties wili 
fairly and adequately prq ct the interests of.the association 
and its m,embers. In· cond cting .the. action, the court may is
sue any app;opriate order corresponding With those in Rule 
23(d), and the procedure r settlement, voluntary di_s~issal, 
or compromise must c.orr spQ}J-9. with the procedure in Rule 
23(e). 

Added Feb. 28, 1966, eff. Jul 1, 1966;1 as amended Apr. 30, 2007, e~. 
Dec. 1, 2007.2 

§ 1861. Actions Relatin to Unincorporated 
Associations 

There are three proce ures by which an uninco'rporated 
association may-sue or b sued. The first recognizes the un
incorporated as·sociation s a jural entity, thereby giving it 
capacity to institute or:d fend a lawsuit.-Underthe common 
law, these organizations ere not considered to be entities 
and therefore lacked c pacity to sue or be . sued. Mol,"~ 
recently, howeve_r, :~oro.e tates -have given entity status to 
unincorporated associatio s by legislative or judicial action. 
In addition, in a suit in federal court seeking enforcement 
of a right under the C nstitution or laws of the United 
States, Rule 17(b) perm ts the action 'to .. be brought by or 
against the unincorporat d_association in its common name, 
rega~dless of whether t e forum. state's law ves.ts.the .as-

[Rule 23.2l 
1History or ~·e 

This rule was added· in 19 6 to 
deal specifically with actions that 
formerly had been regulated only 
by the general· provisions of ule 
23. 

2 • 
2007 ·amendmel!t' 

Rule 23·.2 was am:ended in 2007 
as part of the general restyling of 
the Civil Rules to make them more· 
easily understood. No substantive 
change was made. 
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§.1861 UNINCORPORATED AssociATIONs 

sociation with capacity to su or be sued.1 Entity status for 
unincorporated associations lso may be provided by federal 
statute2 as, for example, is tr e of Section 301(b) of the Taft
Hartley Act.~ ,:Bu.t w4,en feder 1 j"!lrisd~ction is based upon di
versity o( citizenship, Rule '17 b) directs th.at"the association's 
capacity is to 'be gove:rned oy he law of the forum state. 

The second method for co ucting litigation involving an 
unincorporated association i by joining· an of its members. 
This procedure conforms to t e traditional conception of an 
unincorporated organization s a group of i~dividuals volun
tari~y associating in a man er that· inay create common 
rights and liabilities. The lo · al consequence of this attitude 
is that it is appropriate· to· m e them all parties to· an action 
involving associational activi y. · · -

The third method by whic an unincorporated associ~tion 
may sue or be sued is by us· g the class action. Under this 
procedure, suit is instituted by or against the members of 
the association as members f a class that is too numerous 
to make joinder of every indi · duaf feasible. ·Typically, only a 
few persons are designated a class representatives and actu-

[Section 1861) 
1Rule 1 '7(b) 

See val. 6~, § ,1564. 
2Federalstatute 

Labor-Management Reportin 
and Disclosure Act 

"' 
The filing of a comp1w.rit by sev. 

eral members of a labor union seek 
ing the 'dissolution of an allege 
trusteeship imposed by the interna 
tional union on a district was al 
Jha~ was required to placejurisdic 
tion within the federal district cou 
under the Labor-Management Re 
porting and Disclosure 4-ct of 195 
and the fact that the acfion wa 
called a class action was unimpor 
tant, notwithstanding that the com 
plaint might have failed tQ meet th · 
requirements of Rule 23.2 
Monborne v. United Mine Worker 
of America, D.C 1Pa.,197?, 34 
F.Supp,. 7J8,.,~pinion supplemente 
on other grounds D.C.Pa.1973, 35 
F.Supp. 255, order clarified D.C;Pa 
1973, 355 F.Supp. 1283. 

242 

a-raft-Hartley Act 
su'its in wh.icll capacity was 

based on Section 301{b) include: 
Western· Automatic Mach. 

.Screw Co. v. !pternational Union, 
United Auto.,' Aircraft & Agricul
tural- Implement: Workers 'Of 
America, .c.A.6th, 1964, 335 F.2d 
103. 

Lodge 743, Int'l Ass'n of 
Machinists, AFL-CIO v. United 
Aircraft Corp., D.d.Cdnn.1969, 299 
F.Supp. 877. 

For a·discussion of the· use of 
Section 301(b) in providing capa· 
city, see: ' 

U.S. Lines Co. v. International 
Longshoremen's Ass'n, D.C.Mass: 
1967, 265 F.Supp. 666." 

Rock Drilling, .Blasting, Roads, 
Sewers, Viaducts, Bridges, Founda
tions, Excavations & Concrete Work, 
etc., Local Union No. 17 f,, Mason 
& Hangar Co., D.C.N.Y.l950, 90 
F.Supp. 539, affirmed.C.A.2q, 1954, 
217 F.2d 687, certiorari~denied 75 
S.Ct. 604, 349 U.S. 915, 99 L.Ed. 
1249. 
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UNINCORPORATED AssomATIO s § 1861 

ally made parties to the a tion. This practice was available 
between 1938 and> 1966 u der the general language of Rule 
23. Today, a proceeding in the nature of a class action- by or 
against an unincorporate association is expressly made 
available in the federal co rts under Rule 23.2. 

This section examines the possbile effect of selecting 
among those three metho s in· an• action involving an unin
corporate<l association. Itt en turns to problems 'in interpret
ing and applying Rule 23. . 

Which of the three meth 'ds described above is chosen in a 
particular suit may have significaQ.t impact on the ease of 
prosecuting ~r defen.'ding e action mid 'its ultimate result. 
Indeed, the choice may ffect service of process,' venue, 
subject-matter jurisdicti , and the enforceability of the 
judgment. For example, in .a suit in which all members of an 
association are joined, ea individual must be served with 
process and be ·brought ithih the personal jurisdiction of 
the court. On the other h nd, service of process on an unin
corporated association sue as an entity in its common name 
is sufficient if made upon an appropriate officer or agent of 
the association.4 In the ' se of a class action against the 
members of an associatio , service must be made only upon 
the named representativ s5 and the court may proceed on 
the basis of its person 1 jurisdiction ove.r the named 
representatives. 6 

Inasmuch as venue of en turns on the 'residence of the 
parties, significant differe ces also appear among the three 
approaclies to suits y or against unincorporated 
associations; If the suit · instituted by joining all members 
of the association, then th residence of.. each individual often 
must be taken into acco t for venue purposes.7 In_ the .. case 
oflarge associations, this ften will make it impossible to lay 
the venue at the residenc of the members, even when that 

•service upon entity· 
Isbrandtsen Co. v. Nati nal 

Marine Engineers' Beneficial 
D.C.N.Y.l949, 9 F.R.D .. 541. 

5Service upon class 
See vol. 7A, § 1757. 

6Jurisdiction over re 
sentatives 

Calagaz v. Calhoon, C.A 5th, 
1962, 309 F.2d 2;48. 

Battle Fowler v. Brig oli, 

J;>.C.N.Y.1991, 76fi F.Supp. 1202, 
1204, affirmed C.A.2d, 1991, 952 
F.2d 393, citing Wright, Miller & 
Kane. 

Local 1~ of Independent 
Workers of Noble County, Jnc. v. 
International Bhd. ofElec. Workers, 
D.C.Ind.l967, 273 F.Supp. 313:--

See also vol. 7A, § 1757. 
7Residence of membe~s 

See vol. 7, § 1659:· 
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is. permitted. In. an action in hich the association is treated 
as a clas~, only the; residence f. the representatives is taken 
into account.8 Finally, if th association· is treated as an 
entity, its residence is used fo venue purposes. 

Initially, there was a split' f authority over where an un
incorporated association resi es for venue purposes. Some 
courts req1,1ired the residence fall rqembers·to be taken into 
account in .. determining the 1 cation of the association,9 oth
ers restricted residence to the association's principal place. of 
business, 10 anq still oth_e.rs ~eJ.d· tf1lilt venue w~s proper 
wherever the association• id. business.11 In 1967, the 
Supreme Court resolved this ispute in Denver & Rio Grande 
Railroad Company v. BJ;othe P.ood of Railroad Trainmen.'~ 
The Court approved the vie espoused by Judge· Learned 
Hand in Sperry Products, I c. v. Association of American 
Railroads, 13 that unincorpo a ted associations shoulq be 
treated in the same fashio· as corporations for venue 
purposes. At the time Judge and wrote, howev~r, corporl,l
tions 'were considered to r side only' in their state· of 
incorporliltJo~ o~ tP,ejr P.r.i.~(pa~ plJlCe or'busine,ss. Today, 
corporations are treated as -re · idents of all districts in which 

8Residence of representa
tives 

See vol. 7A, § 1757. 
"where all members re

side· 
, Sutherland v. U.S., C.C.A.Bth, 

1934, 74 F.2d 89. ' 
Champion Spark Plug Co. v. 

Karchmar, D.C.N.Y.1960, 180 
F.~upp. 727. 

Harris -Mfg. Co. v. Williams, 
D.C.Ark~l957, 157 F.Supp. 779. ' 

Koons v. Kaiser, ·D.C.N.Y.l950, 
91 F.Supp. 511. 

·Gross v. Miller, D.C.Md.1943, 
8 F.R.Serv. 19a.1, case 1. 
See also 

Hadden v. Small, D.C.Ohio 
1951, 145 F.Supp. 387. 

10Principal place of busi· 
ness 

Brotherhood of Locomotive 
Firemen & Enginemen v. Graham, 
C.A:D.C.1948, 175 F.2d 802, 
reversed on other. grounds 1949, 70 
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S.Ct. 14, 338 U.S. 232, 94 L.Ed. 22. 
Cherico v. Brotherhood of R.R. 

Trainmen, D.C,N.Y.1958, ,167 
F.Supp. 635. 

'McNutt v. United Gas, Coke & 
Chern. Workers of America, C.I.O., 
D.C.Ark.1952, 108 F.Supp. 871. 

11Wberever doing business 
R & E Dental Supply Co. v. 

Ritte·r Co., D.C.N.Y.1959, "185 
F.Supp .. 812. 

American Airlines, Inc. v. Air 
Line Pilots Ass'n Int'l, D.C.N.Y. 
1958, 169 F.Supp. 777. 

Portsmouth ··Bas·eball Corp. v. 
Frick,.D.C.N.Y.1955, .132 F.Supp. 
922. 

12Denver & Rio Grande 
case 

1967, 87 S.Ct. 1746, 387 U.S. 
556, 18 L.Ed.2d~954. 

13Sperry Products case 
C.C:A.2d, 1942, '132 F.2d 408, 

certiorari denied 63 S.Ct. 1031, 319 
U.S. 744,87 L.Ed. 1700. 
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they do business and as a result of the Denver & Rio Grande 
case the same rule. is·' pplied to unincorporated associations.14 

·Differences in the treatment of unincorporated assoCia
tions also arise in th context of subject-matter jurisdiction. 
For purposes of dive sity jurisdiction, an unincorporated as
sociation is said to ave no citizenship of its own. Tlw~. if 
suit is brought by o against an as'sociation as an entity or 
by or against its i dividual members, the o:r;ganizati.on's 
citizenship is deeme to be the same as·-that of.its members.15 

This effectively may bar resort to .fegeral dive,rsity jqrisdic
tion because the req irement of complete diversity is virtu
ally impossible to §~ )fy ~n ca.~es involving associations with 

1"wherever doing usiness 
Graf v. Tastemaker, D.C.Colo. 

1995, 907 F.Supp. 1473 (partner
ship). 

Flowers Indus., Inc. . Bakery 
& Confectionery Union D.C.Ga. 
1983, 565 F.Supp. 286, 290 n. 2 
(pension fund). 

See vol. 15 § 3812. 
15Citizenship of en ity 
In Carden v.' Arkom Assocs., 

1990, 110 S.Ct. 1015, 49 U.S. 185, 
108 L.Ed.2d 157, the C urt held 
that limited partnerships are unin
corporated association and the 
citizenship of all genera and lim
ited partners must be co sidered in 
determining diverf!ity. 

Indiana Gas Co. v. orne -Ins. 
Co., C.A.7th, 1998, 141 F.3d 314, 
321, citing Wright, iller & 
Kane, certiorari denied 119 S.Ct. 
339, 525 U.S. 931, 14~ L: • ~.~q 280. 

Halleran v. Hoffma., C.A.1st, 
1992, 966 F.2d 45, 4 , citing 
Wright, Miller & Kane. 

Lovell Mfg .. Co. v Export
Import Bank of the U. ., C.A.3d, 
1988, 843 F.2d 725, 729 n. 5, cit
ing Wright, Miller & K 

Arbuthnot v. State uto. Ins. 
Ass'n, C.A.lOth, 1959, 26 F.2d 260. 

Lowry v. lnternation I Bhd. of 
Boilermakers, Iron Ship uilders & 
Helpers of America, C.A. th, 1958, 
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259 F.2d 568. 
Hettenbaugh v. Airline Pilots 

Ass'n Int'l, C.A.5th, 1951, 189· F.2d 
319. 

Rule 23.2 cannot be used to 
manufacture subject-matter juris
diction based on diversity; the 
complete-diversity '·requirement 
cannot be transmuted into a 
minimal-diversity requirement so 
easily. Benn v. Seventh-Day 
Adventist Church, D.C.Md.2004, 
304 F.Supp.2d 716. 

DAB .. Associates v. Bakst, 
D.C.Ga.1988, 682 F.Supp. 1231, 
1234, citing Wright, Miller & 
Kane. · 

See vol. 13B, § 3630. 
Compare 

A more flexible test for capacity 
of citizenship _is needed, "a test 
which demands tha_t col1Sideration 
be given to whether an organiza
tion's essential characteristics suf
ficiently-invest'it, lil.!:e a co.ryoxation, 
with a complete legal personality 
distinct from that of the members 
it represents." Mason v. American 
Express Co., C.A.2d, 1964, 334 F.2d 
39?, 393. 
But compare 

Bouligny, Inc. v. United 
Steelworkers of America, AFL-CIO, 
C".A.4th, 1964, 336 F.2d 160, 
affirmed 1955, 86 S.Ct. 272, 382 
U.S. 145, 15 L.Ed.2d 217. . 
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large, imiltistate m'em erships. In sharp contrast, the apr 
proach utilized when .t e associati~;>Q., sues or is sued in a 
class action is that the itizenship of the class is considered 
to be that, of the named representatives; the representatives 
usually can be chosen t ensure complete diversity.15 

As the foregoing disc ssion suggests, the treatment of un
incorporated associati ns as classes provides substantial 
benefits from the persp ctive of personal·jurisdiction, venue, 
and subject-matter juri diction. In addition to those men
tioned, the logic of trea 1 g such an organization as a class 
indicates .that the com on ·claims of the indivi4u!'lll!\embers 
may be viewed as prese ting a common and undivided inter
est and thus they will e allowed to be aggregated to fulfill 
the $75,000 jurisdictio al amount requirement.17 Further-

1
·
8citizenship of class 

Supreme Tribe of Ben- ur v. 
Cauble, 1921, 41 S.Ct. 338, 2 5 U.S. 
356, 65 L.Ed. 673. 

Plaintiff's amended co plaint 
which sought to sue indi idual 
members of an unincorpora d .. as
sociation and to .recover a ainst 
both individual and joint pr pe'ity 
properly brought a class sui even 
though the governing Tex s law 
permits an Wlincorporated a socia
tion to sue and be sued·aa jural 
person, and thus 'the ·campi 'nt 'al
leged citizenship sufficient to estab
lish diversity by alleging t at the 
named defendants were citi ens of 
Texas. and that plaintiff was a citi
zen ·of New York since a c ass is 
considered' to be diverse fr m the 
opposing party if the named arties 
are diverse. Kerney v. Fort riffin 
Fandangle Ass'n, Inc., .c .. 5th, 
1980, 624 F.2d 717, 720, iting 
Wright & Miller. 

Class acf;ion may be bro ght OJ.l 
behalf of unincorporated) a socia: 
tion's members, creating di ersity 
of parties when there would other
wise be none, even when r levant 
state law authorizes suit .. by he un
incorporated association itself. 
Murray 'v. Sevier, D.C.Ka .1994, 
-156 F.R.D. 235. 
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Sanders v. International Ass'n 
of Bridge, Structural & Ornamental 
Iron Workers, D.C.Ky.1954, 120 
F.Supp. 390. 

Ketcher v. Sheet Metal 
Workers' lnt'l Ass'n, D.C.Ark.1953, 
115 F.Supp. 802. 

FitzgeraJd v. Dillon, -D.C.N.Y. 
1950, 92 F.Supp. 681. 
See also 

Murray v. Scott, D.C.A1a.2Q01, 
176 F.Supp.2d 1249. 

International Allied Printing 
a'rades Ass'n v. Master Printers 
Union of New Jersey, D.C.N.J.1940, 
34 F.Supp, 178. 

17 Aggregation 
Se~ vol. 7A, § 1756.1 and the 

discussion of aggregation in vol. 
14B, §§ 3704 to 3706. . 
But compare 

Claim against each defendant, 
even if part of ,ap. unincorpoiafed 
class, must meet the jurisdictional
amount requirement in order to es
tablish diversity jurisdiction. Allen
dale Mut. Ins. Co. 'v. Excess Ins. 
Co., D.C.~.Y.l999,. 62 F.Supp.2d 
1116. 

A class action 'is properly main
tained for breach of a collective
bargaining contract involving com
P1!ln questions of law and fact, but 
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more, when the association is , defendant, ·plaintiffs ability 
to select the class representati es enables plaintiff to choose 
adversaries, which is helpfu fo-r;_ 'pu.rposes of securing 
personal jurisdiction, espedall when a national' organiza
tion is involved. Thus, plainti often will be. able to select 
the most advantageous forum · which to l!.t.ig~te, although 
choice-of-law principles reduc the ability to seek out the 
most favorable substantive sta law. 

The enforcement of a judgme t against an unincorporated 
association also may be affecte by the method by which the 
association is suea. For exampl , tlie governing law may dif
ferentiate between the avail a ility of the assets of .the as
sociation and· the assets of ts individual members for 
purposes of satisfying the.jud ent depending upon whether 
the members are joined, they e sued as a Class, or the as= 
sociation is before the court as an entity. 

A judgment securedl under ule 23.2 against an unincor, 
porated association in a diver ity action is enforced accord
ing to state law. Accordingly, hen state law does not permit 
enforcement directly against he assets of the association, 
plaintiff must proceed against he property of the individual 
members. 18 As a practical atter, this enables the as
sociation's assets to be reach d indirectly, but only to the 
extent that each m~!llbet of t e class, rather than the as
sociation itself, owns them. 

As indicated earlier, Rule 3.2 expressly authorizes the 
class-action treatment of ).min _orpor~te~ ~~sociations. Prior 
to 1966, the year Rule 23 was ompletely rewritten and Rule 
23.2 was promulgated, a cl ss action by O! ~g:;tinst the 
members of an unincorporat d association was ,permitted 
when the requirements of Ru e 23, as it thep ~_f{i~teq, were 
met and the applicable law ermitted them to sue or be 
sued.19 The separate provisio now found in ij.ule 2?~~ dJ;>es 

the claims of the members are sev
eral not joint and ~~nnot be ag
gregated to achieve jurisdictional 
a}llount. Air Line Dispatchers Ass'n, 
A..F. of L. v. California Eastern 
Airways, Inc., D.C.Cal:1954, 127 
F.Supp. 521. 

18Enforcement a"gainst indi~ 
vidual 

Benz v. Campania Naviera 
Hidalgo, S.A., C.A.9th, 1956, 233 

F.2d 62, affirmed on other grounds 
195'7, 77 S.Ct. 699, 353 U.S. 138, 1 
L.Ed.2d 709. 
See ruso 

Canuel v. Oskoian, D.C.R.I. 
1960, 184 F.Supp. 70. Earlier pro
ceedings in this case are discussed 
hi text at note 33, above. 

19Pre-1966 practice 
Ca(agaz v. Calhoon, C.A.5th, 

1962, 309 F.2d 248. 
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not represent a de arture from the pre-1966 practice:20 

Suits involving nincorporated· associations were-classified 
as "true" class act ons·by the courts under former Rule 23.21 

The explicit autho ization for suits by or ag~inst unincorpo
rated associations n Rule 23.2 eliminates any need to specl.i· 
h:ite ·as to how the uits would be treated u,p.Qer·the new text 

Oskoian v. Can el, C.A.1st, 
1959; 269 F.2d 311. 

Lowry v. Internat onal Bhd. of 
Boilermakers, Iron S 'pbuilders & 
Helpers of America, .A.5th, 1958, 
259 F.2d 568. 

Advertising Sp cialty Nat. 
Ass'n v. FTC, C.A.1s , 1956, 2_38 
F.2d 108. . 

Benz v. Compa ia Navie'ra 
Hidalgo, S.A., C.A.9t ; 1956, "233 
F.2d 62, affirmed on o ner grounds 
1957, 77 S.Ct. 699, 35 U.S. 138, 1 
L.Ed.2d 709. 

Giordano v. Ra io ,Corp. of 
America, ,c.A.3d, 19 0, 183 F.2d 
558. • ..• . ' 

System Fed'n 
Employees' Dep't, m. Fed'n of 
Labor ·v. Reed, C.A.6 h, 1950, 180 
F.2d 991. 

Montgomery W d & Co. v. 
Langer, C.C.A.8th, 1 48, 168 F.2d 
182. 

Tunstall v. Bro herhood of 
Locomotive Firemen . Enginemen, 
C.C.A.4th, 1945, 148 .2d 403. 

Mutation Mink B eeders, Ass'n 
v. Lou Nierenberg Co p., D.C.N.y, 
1959, 23 ·F.R.D. 155. ' 

Air Line Dispat hers Ass'n, 
A.F. of L. v. Califor ia Eastern 
Airways, Inc., D .. C .. C 1.1954, 127 
F.Supp. 521. . 

White v. Quisenb rry,.p.C.¥o, 
1953, 14 F.R.D. 348. 

Pascale v. ·Emer , D.C.Mass. 
1951, 95. F.Supp. "t47. 

Fitzger~ld v. Dill n, D.C.N.Y. 
1950, 92 .F.Supp. 681. 

J.i'itzgerald v. Kr" s, D.C.N.Y. 
1950, 10 F.R.D. 51. 

Durkin v. Rieve, .C.Pa.1949, 
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10 F.R.D. 71. 
Malarney v. Upholsterers' Int'l 

Union of No. America, D.C.Pa.1947, 
7 F.R.D. 403. . . ·. 

' 
Philadelphia Local 192 of Am. 

Fed'n of Teachers v. American Fed'n 
of Teachers, D.C.Pa.1942, 44 
F.Supp. 345. 

National Hai'rdressers & 
Cosmetologists' Ass'n v. Philad Co., 
D.C.Del.1940;34 F.Supp: 264. 

International Allied Printing 
Trades Ass'n v. Master Printers 
Union of New Jersey, D.C.N.J.1940, 
34-F.Supp. 178. 
But see 

Capacity to sue, even in class 
actions, is governed by Rule 17(b), 
which gives authority to the forum 
state. Underwood v. Maloney, 
Q.{\..3d, 1951?, 256 F.2d 334, certio
rari denied· 79 S.Ct. 93, 358 U.S. 
864, 3 L.Ed.2d 97. 

Lloyd A. Fry Roofing Co. v. 
Textile Workers Union of America, 
AFL-CIQ, D.C.Pa.1957, 149 F.Supp. 
695, reargument denied D.C.Pa. 
1957, 152 F.Supp. 19. 

Milk Wagon Drivers' Union of 
Chicago, Local 753 v. Associated 
Milk Dealers, D.C.Ill.1941, 39 
F.Supp: 671.'. 

2·'N o change 
Sembach v. McMahon CoUege, 

Inc., D.C.Tex.l980, 86 F;R~D. 188, 
192, citing Wright & Miller. 

See Cohn, The New Federal 
Rules of-Civil Procedure; 1966, 54 
Geo.L.J. 1204, 1~~7. 

2':Foriner classifications 
t .111' I 

See-vol. 7A, § 1752. 
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of Rule .23. In particular, it s unnecessary to determine 
which of the three class-actio categories described in _Rule 
23(b}governs actions involvin u.nin.cqrpqrateQ. B$Sociations. 
R~e 23..~ app~ars to permit: he institution of class actions 

by OI: against unincorporated: ssociations, without fulf\lling 
all of the requirements for ot er class actions prescribed by 
Rule 23. This conclusion is the logical implication of the pas
sage in the Advisory Commit ee's Note jJ;ldicating that the 
main purpose of treating an u · incorporat~d association as a 
class "has been to give 'en tit treatment' to. the association 
when for formal reasons it ca ot sue or be sued as a jural 
person under Rule 17(b)."22 Tr atment as an entity suggests 
the inapplicability of those co ditions for maintaining class 
actions, especia.lly the four se out in Rule 23(a), that would 
make it difficult for an. unip,,,c porate<J. association to sue or 
be. sued. 

But the judiciaVdecisions to date have cast some doubt on 
this question.23 Some district ourts have held that the Rule 
23 requirements, particular! the provision calling for the 
class to be so numerous as t make joinder impracticable, 
also are operable in actions u der Rule. 23.2.24

• Other courts, 
however, have held that the ule 23 prerequil3~te~ need not 

22Advisory 
Note 

·Committee 

See the Advisory Committee's 
Note to Rule 23.2, which ia set forth 
iii vol. i2A. 
See also 

Local 194, Retail, Wholesale & 
Oep't Store Union v. Standard 
Brands, Inc:, C . .(\.7tq, 1976, 540 
F.2d 864. 

Murray v. Sevier, D.C.Kan. 
1994, 156 F.R~D.'235, 240, quoting 
Wright, Miller. & Kane. 

Sembach v. McMa~on College, 
Inc., D.C.Tex.1980, 86 F.R.D. 188, 
192, citing Wright & Miller. 

State v. Kansas City Firefight
ers Loc.al 42, Mo.App.1984, 672 
S.W.2d 99, .. 118, citing Wrig9t & 
Miller. 

21>oubt on issue 
Note, Capacity and 'Class 

Actions Under Federal Rule 23.2, 
1981, 61 B.U.L.Rev. 713. 

24Rule 23 appi~~l}.b!.~ 
Sembach v. McMahon College, 

Inc., D.C.Tex.1980, 86 F.R.D. 188, 
190; citing Wright & Miller. 
~ Merkey,v_Board of Regents of 
Florida, D.C.Fla.1972, 344 F.Supp. 
'1296,' vacated on other grounds 
C.A.5th, 1974, 493 F.2d 790 (com
mon questions of law" and fact and 
member of class). 

"As is apparent, the same pre
requisites contained in "Rule 23 for 
a class action are also required for 
actions under 'Rule 23.2 * * *." 
Suchem, Inc. v. Central Aguirre 
Sugar Co., D.C.Puerto Rico 19711 
52 F.R.D. 348, 355. 

Ih Rippey v. Denver U.S. Nat. 
Bank, D.C.Colo.1966, 260 F.Supp. 
704, suit was brought by eight ben
efiCiaries· of a. trust against the 
trustee bank for alleged impropri
eties in the handling of trust funds. 
Plaintiffs claimed 'they fairly and 
adequately represented the trust as 
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be satisfied in litiga ion under ;Rule 23.2: 25 ·There are 
persu.asive arguments favoring this latter view. In addition 
to the statement 'in t e Advisory Committee's Note, Rule 
23.2 itself expressly rovides· that the P,arties acting as 
representatives mus fairly and adequately protect the 
interests of the associ tion and its members. The standards 
devEloped under'Rule 3(a)26 certai'nly provide a ready anal
ogy, but should not b viewed as controlling.27 Nor is there 

• 1 .... '\; f 

an unincorporated associat on. The 
court said the beneficiaries ere not 
sufficiently numerous to c nstitute. 
a class under Rule 23(a) nd thus 
precluded their claim un er Rule 
23.2. The court's attitude ay have 
bee~ affected by the ques ionable 
invo·cation of Ru1e 23.2. 

25Rule 23 inapplica e 
Curley v. Brignoli, C rley & 

Roberts Assocs., C.A.2d, 1 90, 915 
F.2d 81, 86 n. 4, citing right, 
Miller & Kane, certiora 'denied 
111 S.Ct. 1430, 499· U.S: 55, 113 
L.Ed.2d 484. 

Resolution, Trust orp. v. 
Deloitte & .. Touche, D.C.C lo.~993, 
8~2 F.Supp. 1512. . . 

· Gay ·Lib V> Unive sity of 
Missouri, D.C.Mo.1976, 41 F.Supp. 
1350, ··reversed. on the merits 
C.A.Sth, 1977;558 F.2d 84 , certio
:rari 9ehied 98,S.Ct. 1276, 34 U.S. 

.. 1080, 65 L.Ed.2d 789. 
Manageme.nt Televis' n Sys., 

Inc. v. National Football League, 
D.C.Pa:1971, 52 F.R.D. 16 
See als'o 
' ' Arkan8as County.F Bureau 
v. McKinney, l998, 976 S. .2d 945, 
949, 334 Ark. 582, citing Wright, 
Miller & Knne. 

26Ade~uate represe 
See voi: 7A, §§ 1765 
27 Analogy to Rule 2 
The ·.member of an u in,cqrpo-

rated a§lsociation of spo~ shermen 
. fairly and adequately re esented 
the interests of the as!io~i, tion and 
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. its members, and thus could .serve 
as class representative in a direct 
action against alleged looters of as
sociation funds; all members were 
equally injured by defendants' con
duct, the same misrepresent'ations 
were made to all members, and the 
repJ:es~v~ative member's under
standing of his claim..was irrelevant 
to his lawyers' ability to P.rosecute 
the claim. Murray v. Sevier, 
D.C.Kan.1994, 156 F.R.D. 235. 

"Fair and adequate representa
tion" requirement for class certifi
cation of current and fonner part
ners of an accounth:!g partnership 
and its successor was satisfied in 
an action arising from audits per
form!'!4 mt savings and loan's finan
cial statements and alleged inten
tional destructi~n of work papers; 
class representatives were all. cur
rent or- former partners who ·held 
posi.t~on~J of responsibility, .the liti
gation· was being handled by the 
successor's national counsel, and 
the motion for certification was 
made as soon as practicable. Resolu
tion Trust Corp. v. Deloitte & 
Touche, D.C.Colo.1993, 822 F.Supp. 
1512. 

The rule governing actions re
lating to unincorporated associa
tions, which requires that the repre
sentatives demonstrate tb'ey will 
adequately represent the "interests 
ofthe association and its members," 
does not utilize a higher standard 
than Rule 23's requirement .that 
representative parties fairly and 
adequately protect the interests of 
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any reason to read t e other Rule 23(a) prerequisites relat~ 
ing to the. size of the lass,, the existence of common issues of 
law or fac,t, or tlJ.e t icality of the :p~presentatives' claims or 
defenses info· ever Rule 23.2 action, although certain 
aspects of these prin iples certainly, are embraced in the no
tion of adequacy of r p)."ese.ntation. 26 

In addition, Rule 2 (d),29.whi~li'iists the 01·ders the district 
court may make in c :Qnectic;>p wi.th a class· action, is specifi
cally incorporated 'Oy reference in Rule 23.2, as is Rule 23(e), 
which requires appr val of the court, following notice, for 
the dismissal or com romise of a class action.30 The explicit 
incorporation of thes portions· of Rule 23 suggests that· the 
other provisions in hat rule; including the limitations in 
Rule 23(a) other th n adequacy of representation and .the 
description in Rule 23(b) of when a class action may be 
maintained, do not ply to actions involving an unincorpo
rated association. T · s construction is reinforced by the .last 
sentence of the Advis ry Committee Note, to Rule 23.2~ which 
states that the rule deals "separately" with these' actions: 
r.ef~.ning "w4er~. ap opriate" to Ruie 23. Post-1966 amend
ments to Rule 23. ad in'g additional requirements a.Iso would 
be i.J?.app!ic?b~e unde this analysis. 
¥,o~her question hat has arisen Js whether Rule 23.2 is 

applicable in a feder 1 diversity suit when the foruin st'ate's 
law partially or com letely prohibits a class action involving 
unincorporated asso iations or when it provides· that' suits 
by and against thes organizations are to be maintained in 
another manner.31 rior to the adoption of Rul'e 23.2, tli~ 
Third Circuit ruled that in a diversity action, Rule 17(b) 
refers the court to .t e law of the forum state. to determine 

the class. Gravenstein v. Campion, 
D.C.Alaska·1982, 96 F.R .. 137. 
See al~o 

State v. Kansas Cit Firefight
ers Local 42, Mo.App. 984, 672 
S.W.2d 99, 119, citing right & 
Miller. 

280ther, prerequisi es
See vol. 7A, §§ 1759 o 1764. 
2~ule 23(d) order 

See vol. 7B, §§ 1791 o 1796. 
30Dismissal .. or co romise 
See vol: 7B, §§ 1797 to 1797.6. 
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The absence of an express reference 
in Rule 41(a)(l) to Rule 23.2 "does 
not mean that the latter rule is not 
excluded from the scope of·the for
mer. Rule 41(a)(l) does refer to Rule 
23(e), which embraces dismissal or 
compromise under Rule 23.2 by 
virtue of that provision's incorpora
tion of the practice under Rule 
23(e). See vol. 9, § 2363. 

31Applicability of Rule 23.2 
Note, Capacity and Class 

Actions Under Federal Rule 23.2, 
1981; 61 B.U.L.Rev. 713. 
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the capacity of an, u incorporated association}2 The court 
held that because. ennsylvania law forbids suits':by or 
aga~nst u9incorporat d associatiol).!3 i;g the form of a Class ac
tion; a class suit. can ot be maintained· in a diversity action 
in a Pennsylvania fed ral court. The First Circuit,'in Oskoian 
y. Canuel,33 also dec ded ,before the adoption of Rule 23.2, 
disti-':1~~!3h.!ild. ~p.~ caf? b~fore ~t ~r;q:") ~~-~ T.P.k~ G4'~uit c;leci
sion on the ground hat Rhode Island law recognized two 
procedures for suits y or against unincorporated associa
tions, and that they were not exclusive. Therefore, a class 
acfion under-the pre 1966 version of.Rule-23 was maintain
able in a Rhode Isla d federal court. The First Circuit also 
~~pr~~~ed th~ opini~ ... that· ~~th~d~ of -ditermining capacity 
involved a procedura matter. 

The Advisory Com ittee Note to Rule 23.2 seems to ap
prove the Oskohin a proach.34 This statement lends support 
to the view that R le 23.2 is a procedural device that 
provid~?.S a supplem Il;t~ry !IJ.etl}od fQr unin_co~poratecr as
sociations to litigate in. a· federal court and should not be 
viewed as in conflic with existing state practice on the 
subject.35 Of course, is may be a1 somewhat unrealistic at
titude when the stat clearly has made a conscious effort to 
prescribe the manne il). -y'{hic};t aJl ~n~~corpqr~te<J. asso~~a
tion must, sue or be s ed. Even so, the principles enunciated 
in ,Erie Railroad C mpany v. Tompkins36 and Hanna v. 
Plumer37 indicate t at if a .conflict exists, it should be 

3~ird Circuit 
Underwood v. Malone , C.A.3d, 

1958, 256 F.2d 334, certior ri denied 
'79 S.Ct1 93, 35~ U.S. $64;, L.E~.~d 
97. . 

330skoian case 
C.A.lst, 1959, 269 

For a more complete dis ssion of 
Underwood and. Oskoian nd a dis
cussion of the same issu in rela
tion to class actions in ge. eral, see 
vol. 7 A, § 1758 . 

. S4Advisory ittee 
Note · 

"See the Advisory Co 
Note to Rule 23.2, which i 

. in vol. 12A. 
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35Procedural device 
Curley v. Brignoli, Curley & 

Roberts Assocs., C.A.2d; 1990, 915 
F.2d.81, 87, citing Wrigh.t, Miller 
& Kane, certiorari denied "Ill S.Ct. 
1430, 499 U.S. 955, 113 L.Ed.2d 
484: 

Lumbermen's Underwriting 
Alliance v. Mobil Oil Corp., 
D.C.Idaho 1985, 612 F.Supp: 1166, 
1171, citing Wright & Miller. 

36Erie case . 
1938,58 S.Ct. 81'7, 304-U.S. 64, 

82 L.Ed. 1188. 
37Hanna case 
1965, 85 S.Ct. 1136, 380 U.S. 

460, 14 L.Ed.2d 8. 
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resolved in favor of Rule. 23.2.36 Despite these arguments, 
the clear trend in c s~_!; decided since the adoption of Rule 
23.2 bas been to foll w the-pre-1966·Third•Circuit approach 
of honoring the stat law prohiDition against suit.39 

The federal co~rts generally interpret provisions relating 
to the capacity of u 'ncorporated associations as permissive 
rather tfian as exclu hig other methods of permitting the or
ganization to sue o be su41d.4° For example, provisions for 
entity or class t-~eat ent of unincorporated associations are 

This doctrine is di cussed at 
length in vol. 19. 

39State law follow d' 
Patrician Towers 0 

v. Fairchild, C.A.4th, 
F.Zd 216, 220, citing 
~iller. 

ners, Inc. 
975, 513 
.dght & 

Action coul'd not b brbught 
against unincorporated ssociation 
by a suit against repre entativ~s; 
such suit· was permis ible only 
when the association c uld not be 
sued as an entity unde state law, 
and Massachusetts per itted suit 
against the" associatio directly. 
Northbrook Excess & S rphis Ins: 
Co. v. Medical Malpra tice Joint 
Underwriting A s'n of 
Massachusetts, D.C.Mas .1989, i"28 
F.R.D. 10, 11, citin Wright, 
Miller & Kane. 

National Bank of 
v. Mallery, D.C.D.C: 
F.Supp. 22, 25, citin 
Miller & Kane. 

ashington 
987, 6?9 
Wright, 

The capacity of de ndant un
incorporated·associatio to sue or 
be sued was determined by the law 
of Pennsylvania as t e state in 
which the federal distri t court was 
held and, since the law f Pennsyl
vania provided that an unincorpo
rated association could sue and be 
sued as an entity, but n as a class, 
plaintiff could not invo the class
action rule to sue defe dant unin
corporated association as a class. 
Lang v. Windsor Mou t Joy Mut. 

Ins. C~ .• i;J.C.Pa.1980, 493 F.Supp. 
97. . 

Sl,lchein, Inc. v. Central Aguirre 
Sugar Co., D.C.Puerto Rico 1971, 

·52 F.R.D. 348. .. 
See also 

Garfield Local 13-566 Oil, 
Chern. & Atoinic Workers Int'l 
Union, AFL-CIO v. Heyden Newport 
Chern. Corp., D.C.N.J.1959, 172 
F.Supp. 230. 

40Permissive 
Copra v. Suro, C.A.lst, 1956, 

236 F.2d 107. 
Ketcher v. Sheet Metal 

Workers' Int'l" Ass'n, D.C.Ark.1953, 
115 F.Supp. 802. 

Statute authorizing labor union 
to sue or be sued as an entity does 
not abolish class "actions by and 
against the union:Tisa v . .Potofsky, 
~:C.N.Y.~950, 90 F.Supp. 175. 
But compare 

"In short, we are. confronted 
here with the question ·whether in 
a. single cause of action a represen
tative action is· maintainable tinder 
Rule 23.2 when joined (and joined 
voluntarily.,by "the plaintiffs them~ 
selves) with an action brought by 
the party for whose benefit the rep
resentative action is sought to be 
asserted: * * * It is obvious that 
the right·· of the representative 
plaintiffs .to sue for the benefit of 
the unincorporated association un
der 23.2 has considerable similarity 
to a class derivative suit. A deriva
tive action would ordinarily not be 

253 
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not· thought to preclude action yjoinder of all the members. 
Additionally, m-hen an action is brought· by joinder of all the 
members, the.judge may conve t the suit-to a class action if 
the change would be administr tively advantageous in terms 
of_ the expeditious alljugic~J;j_OJ?. f the litigation. 

Problems occasionaHy may se in defining what is an l:m
incorporat'ed- association and it, s possible that attempts .will 
be made to evade t.he prerequi ites of Rule 23(a) and·(b) by 
purporting to bring suit under ule 23.2. Under Rule ~ 7(b), 
the question of what constitut an unincorporated associa
tion for capacity purposes is eft to. th.e law of the forum 
state.41 The same approach s ould be applied under Rule 
23.2, even though the rule is ilep.t on the matter. In any 
event, federal courts must be ensitive to the possibility of 
evasion and limit.the applicat'o~ qf Rule 23.2 to bona fide 
unincorporated organizations that ax:e entitled to entity 
treatment. At a mini~qw, an o ganization that seeks to sue 
or be sued under Rule 23.2 · ust have control over its 
members, at least with rega d·· to the sphere of activity 
involved in the' issues 'being liti ated. 

§~ 1862-1900 are•res~.:a;ve4 fo supplementary material. 

maintainable if the real party's 
interest, the corporate P,rincipal, for 
instance, had brought 'suit ·in its 
own name. Why should' t~ere hlil a 
different rule where, under largely 
similar circumstances, a class ac
tion under 23,2 is pressed on·:belialf 
of an unincorporated ~-~soci!lt!o.I} jf 
the very entity the class represen~ 
tative is seeking to represent (i.e., 
the unincorporated association) is 
itself a party, as!Ierting in good 
faith the very same claim that the 
class•.representative is asserting? 
We apprehend none in principle." 
Patrician Towers Owners, Inc. v~ 
Fairchild, C.A.4th, 1975, 513 F.2d 
216, 22l.(per Russell, J.). · · 

The holder of season tickets for 
the Buffalo, New York~ professional 
football teain was not entitled to 
maintain an antitrus!I action 
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gainst a defendant class repre
ented by the professional football 
eaglie \vhen there were predomi
antly individital factual inquiries 
ecessary for the resolution of the 

r 'ntitrtist issues and the federal 
ules authorized actions by or 

' gainst members of an unincorpo
ated ·association by naming certain 
embers as representative parties 

' ather than the association itself. 
oniglio v. Highwood Servs., Inc., 
.C.N.Y.l972, 60 F.R.D. 359. 

41Identification of associa· 
ions 

•• J • 

Coverdell v. Mid-South Farm 
quip. Ass'n; Inf;· C.A:6th, 1964, 
35 F.2d 9. 

Yonce v. Miners Memorial 
osp. Ass'n, Inc.1 D.C.Va:1958, 161 
.Supp. 178. 
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RU E 23.2 

ACTIONS ELATING TO 
UNINC RPORATED 

ASSO lATIONS 

Sec. 
23.2.1 Introduction. 

23.2.11 Complaint. 

C. S PLE FORMS 

23.2.21 Complaint in Action by Un' 1corporated Association . 

... 

RULE 23.2 ACTIONS RE TING TO UNINCORPORATED 
ASS CIATIONS 

An action brought by or ag inst the members of an unincorporated 
association as a class by nam ng certain members as representative 
parties may be maintained only if it appears that the representative parties 
will fairly and adequately protec the interests of the association and its 
members. In the conduct of th action the court may make appj:o-Priate 
orders corresponding with those described in rule 2~(d), and the proce
dure for dismissal or compromis of the action shall correspond with that 
provided in rule 23(e). 

A. MENTARY 

§ 23.2.1 Introduction 

CR 23.2 serves two purpose : first, the Rule permits an unincorpo
rated association to be treate as a "legal entity" for purposes of 
bringing suit to protect the inter sts of its members or for being sued for 
the common actions of its mem ers. Secondly, the Rule permits a class 
action involving all members of he association as plaintiff or defendant 
through the naming of certain representative members. See Advisory 
Committee Notes, Fed.R.Civ.Pro . 23.2; Murray v. Sevier, 156 F.R.D. 235 

245 
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§ 23.2.1 c PROCEDURE FORMS Rule 23.2 

(D.Kan.1994); University o Texas at Austin v. Vratil, 96 F.3d 1337 (lOth 
Cir.l996); Stolz v. United roth. of Carpenters and Joiners, 620 F.Supp. 
396 (D.C.Nev.l985); Grave stein v. Campion, 96 F.R.D. 137 (D.Alaska 
1982). 

In contrast to class a tions brought under CR 23(a), class actions 
relating to unincorporated associations may be brought under CR 23.2 
without meeting the num rosity, commonality and typicality require
ments of CR 23. Murray, s pra. at 240-241; Curley v. Brignoli, Curley & 
Roberts Assocs., 915 F.2d 1, 85-86 (2d Cir.l990), cert. denied, 499 U.S. 
955, 111 S.Ct. 1430, 113 L. d.2d 484 (1991). 

Howevei·, the court ha broad discretion to mal~e appropriate orders 
in the conduct of the class action under CR 23.2 in the same manner as 
provided in CR 23(d) for her class actions. A general form of motion, 
declaration and order for the conduct of a class action may be found 
under Rule 23 at forms§§ 23.51-.53. The forms are appropriate for use 
under CR 23.2 as well. 

Class actions brought nder CR 23.2 may not be dismissed or settled 
without court approval in he same manner as class actions under CR 23 
(e). A general form of moti n, declaration and order for the approval of a 
class action settlement m be found under Rule 23 at forms §§ 23.61-
.63. 

Discovery in CR 23. class actions, which involve the claims or 
defenses of the l!nincorp rated association, should be directed to the 
plaintiff or defendant asso iation and not to the representative members 
of the association. Univers ty of Texas at Austin v. Vratil, supra. at 1339. 

Provided below at § 2 .2.21 is a general form of complaint for a suit 
by an unincorporated ass ciation against an individual defendant. The 
illustrative form, which f3 llows directly, is for a suit by an individual 
plaintiff against a defend nt unincorporated association. See, e.g., De
loitte Noraudit NS v. Del itte Haskins & Sells, 148 F.R.D. 523 (S.D.N.Y. 
1993). 

§ 23.2.11 
[Plaintif{J, 

Plaintiff, 

v. 

[Defendant first represent tiue], 
[Defendant second represe tatiue], 
and [Defendant associatio ], 

A p. 28 

No. -----------------------

COMPLAINT FOR [Specify, e.g., 
Consumer Protection Act Violation] 
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Rule 23.2 D ASSOCIATIONS 

Defendants. 

Plaintiff [name] alleges the fi lowing complaint for a class action 
under CR 23.2 against defendant [na~ne first representative 1nember] · 
and [name second representative m mber] as representative members ·of· 
the defendant [name unincmporate association name and its member~]:· 

I. JURISDICTION AND VENUE 

1. Plaintiff [name] is (a resi ent of [county], Washington) or (a 
Washington or foreign corporation doing business in [county], Washing
ton.) 

2. Defendant [name first rep ·esentative member] is a resident of 
[county], Washington and is a m mber of the [name unincmporated 
association]. (Plaintiff is the [ofj cer or title, e.g., president] of the 
[association].) 

3. Defendant [name second r Jresentative member] is a resident of 
[county], Washington and is a m mber of the [name unincmporated 

, 6ssoci~tion])(Plaintiff is the [offic r or title, e.g., vice-president] of the 
[association].) 

4. Defendant [name unincor orated association] is an unincorpo
·rated association of [describe men1- ership, e.g., producers of dairy prod
ucts] within [specify, e.g., the State of Washington or (county), Washing
ton]. 

5. Plaintiff [name] brings tl 's action against defendants [name 
first representative] and [name sec nd representative] as representatives 
for the class of all members of [na e association] pursuant to CR 23.2. 
There are [state number] membe ·s of the [?wme association]. (The 
association's members are dispers d geographically over [specify area, 
e.g., 15 different counties in the Sta e of Washington].) It is impracticable 
to join all members of the defenda t association as parties to the action. 

6. Defendants [name first rep ·esentative] and [name second repre
sentative] will fairly and adequately represent the interests of the associ
ation and its members. 

II. BACKGROUND FACTS 

7. [Set out events or conduct y the defendant association members 
which is the factual basis for the pla 'ntiff's claimsj 

III. CLAIMS AND CAUSES OF CTION-[Specify, e.g., CONSUMER 
PROTECTION ACT VIO ATION]. 

8. [Set out claim, e.g., The fend ant ·(name association) and its 
members have engaged in a false an deceptive trade practice by (describe 
contested practice). Defendants' prac ice affects the public interest and is a 
violation of RCW 19.86 et seq.] 
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§ 23.2.11 Rule 23.2 

N. DAMAGES 

9. As a result of the defendant name association]'s [specify claim, 
e.g., Consumer Protection Act violat on], and the [specify claim, e.g., 
violation of law] by its members de cribed above, plaintiff [name] has 
suffered the following damages: [speci y]. 

(10. As a result of Defendant [n me]'s [specify claim, e.g., Consum
er Protection Act violation], and th [specify claim] of its members, 
plaintiff [name] will suffer the folio ing damages in the future: [speci
fy].) 

V. REQUEST FOR RELIEF 
Plaintiff [name] requests that j 

dant [name association] and its 
follows: [specify relief requested, e.g.: 

1. Awarding the plaintiff (nam 
to be established at trial. 

2. Enjoining defendant (name 
(specify). 

dgment be entered against defen
mbers, jointly and severally, as 

, its claimed damages in amounts 

ssociation) and its members from 

· 3. Awarding the plaintiff its sta utory fees and costs.] 

4. Awarding the plaintiff [nam ] any further or additional relief 
which the court finds appropriate, eq itable or just. 

Dated: [month, day, year]. 

[Verification, if needed or desirable] 

C. SAMP 

[Signed] --------
[Typed Name] 
Attorney for Plaintiff [Name] 
[Bar Association Number] 
[Address] f 
[Telephone Number] 

§ 23.2.21 Complaint in Acti n by Unincorporated Associa
tion 

[Court 

[Parties] No. __________ __ 
COMPLAINT FOR [Specify J 

· ·Plaintiffs [name first representat 've member] and [name second rep
-resentative member], as representati es on behalf of the plaintiff [name 
unincorporated association] and its embers, allege the following com
_plaint. Jor a class action under C 23.2 against defendant [name]: 
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Rule 23.2 § 23.2~21 

I. JURISDICTION AND VEND 

1. Plaintiff [name first rep ·esentative member] is a resid.Eint ·of 
[county], Washington and is a ember of the [name uninco.rpm:ated 
association]. (Plaintiff is the [o "ficer or title, e.g., president] o( the 
[association].) · 

2. Plaintiff [name second r 
[county], Washington and is a 
association]. (Plaintiff is the [of(i 
[association].) 

resentative member] is a r~sident .of 
ember of the [name uninc01porated 
er or title, e.g., vice-president] o{ the 

3. Plaintiff [name unincoJ]JO ·ated association] is an unincorporated 
association of [describe members ip, e.g., producers of dairy products] 
within [specify, e.g., the State of Washington or (county), Washington]. 

4. Defendant [name] is (a r sident of [county], Washington) or (a 
Washington or foreign corporatio doing business in [county], Washing
ton.) 

. 5. Plain.tiffs [name first rep1 esentative] and [name second represen
tative] bring this action as a c ass action on behalf of the plaintiff 
[association] and all of its mem ers pursuant to CR 23:2. There are 
[state number] members of the name association]. (The association's 
memberS\are dispersed geographi ally over [specify area, e.g., 15 different 
counties in the State of Washin ton].) It is impracticable to join all 
members of the plaintiff associati n as parties to the action. 

6. .Plaintiffs [name first rep1 esentative] and [name second represen
tative] will fairly and adequately ·epresent the interests of the [associa
tion] and its members. 

II. BACKGROUND FACTS 

· 7. [Set out events or conduc by defendant which is the factual basis 
for the association's claims.] 

III. CLAIMS AND CAUSES 0 ACTION-[Specify, e.g., CONSUMER 
PROTECTION ACT VI LATION]. 

8. [Set out claim, e.g.: Defen ant (name) has engaged in a false and 
deceptive trade practice by (descri e contested practice). Defendant's prac
tice affects the public interest an · is a violation of RCW 19.86 et seq.] 

IV. DAMAGES 

9. As a result of Defendant [name]'s [specify claint, e.g., Consumer 
Protection Act violation] describe above, the plaintiff [association] and 
its members have suffered the fol owing damages: [specify]. 

(10. As a result of Defenda t [name]'s [specify claim, e.g., Conswn
er Protection Act violation], the 'Iaintiff [association] and its members 
will suffer the following damages 'n the future: [specify].) 

249 

A p. 31 



• 

§ 23.2.21 CIVIL PROCEDURE FORMS Rule 23.2 

V. REQUEST FOR RELI 

Plaintiffs [name first r resentative member] and [name second rep
resentative member], as rep esentatives on behalf of the plaintiff [name 
unincorporated association] request that judgment be entered against 
defendant [name] as follows [specify relief requested, e.g.: 

1. Awarding the plai tiff (association), its claimed damages in 
amounts to be established at trial. 

2. Enjoining defendan· (name) from (specify). 

3. Awarding the plain iffs and the plaintiff association their statu
tory fees and costs.] 

4. Awarding the plain iffs and the plaintiff association any further 
or additional relief which t e court finds appropriate, equitable or just. 

Dated: [month, day, yea·]. 

[Verification, if needed or de irable] 

[Signed] ________ _ 
[Typed Name] 
Attorney for Plaintiffs [name], 
[name] and [name association] 
[Bar Association Number] · 
[Address] 
[Telephone Number] 

uthor's Comment 

Class actions brought under CR 23.2 are governed by the jurisdic
tion and venue rules a.ppli able to class actions generally. 
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